Powers of Attorney-Brief Definition
"A power of attorney is a legal document which empowers someone to perform specific acts on behalf of another".  The person who has been authorized to perform the act is called the "Attorney in Fact".  The person who gave the authority to act is called the "Principal". 

Two basic types of powers of attorney

· General Power of Attorney 

· Durable Power of Attorney

For the purposes of this article we will only talk about the general power of attorney as it applies to the purchase or refinance of real property.

It is no small matter to utilize a power of attorney.  Due to the nature of a power of attorney in that one person is granting another the authority to act on their behalf without question; powers of attorney should not be taken lightly.  They should only be used in extreme circumstances (i.e. when the principal is out of the country and not in a location which receives express mail and/or where there are no notary publics available) especially in light of the unfortunate climate of illegal or unethical activity in today's society as it pertains to fraud and/or identity theft.  If you are available to sign your closing documents, it is highly suggested that you do so for your own protection.

However, if you must utilize a power of attorney the government and title insurance industry have put regulations in place to protect your interests as much as possible.

In a transaction which involves real property, a power of attorney must authorize specific acts/powers.  General authority, as you see in most blanket powers of attorney obtained from a retail source such as on the internet, in the library or in the book store, is not sufficient.  An example of this language would be:

"to do all acts and/or execute all instruments which I might or could do if I were personally present"

According to the Fidelity National Title, standard Underwriting Manual, following the ruling of Kotsch vs Kotsch, 608 So. 2d 879 (Fla 2d DCA 1992), Falls of Naples, Ltd v Barnett Bank of Naples, N.A. 603 So. 2d 100 (Fla. 2d DCA 1992) and Bloom v Weiser, 348 So. 2d 651 (Fla. 3d DCA 1977) the courts held that only those powers expressly named in the power of attorney can be granted.  Furthermore, it was held that to authorize the conveyance of real property, the authority must be plainly stated.   For example in a refinance transaction, when the attorney in fact is expected to sign a mortgage and note, the power of attorney must state as a minimum the following:

"the power to mortgage and/or encumber real property" 

Further, it is suggested that the power of attorney specifically state the authority to sign a promissory note.

With regard to the conveyance of real property the power of attorney must state as a minimum the following:

"the power to convey, grant, sell, dispose of real property, and sign deeds"

In addition, the power of attorney must be signed with the same legal weight/formality as the document for which it is being used (i.e. for a conveyance of real property and the encumbrance of homestead property, the power of attorney must be signed in the presence of a notary public and two subscribing witnesses).

At the time of closing, the title agent must also prepare a supporting affidavit for the attorney in fact to sign.  This affidavit must also be notarized and must state (1) that the attorney in fact should personally know the principal; (2) that at the time that the power of attorney was signed, the principal was of sound mind and that they have no knowledge of mental incapacity of the principal; and (3) that they have not received notice of the death of the principal subsequent to signing the power of attorney.

The original power of attorney must be supplied to the title agent at closing so that it may be properly recorded in the public records along with the supporting affidavit and all of the other necessary documents from the closing.

Proper execution of documents at closing:

When using a power of attorney, the attorney in fact is signing on behalf of the principal and not in their individual status.  The signature block must indicate that clearly.  Below are examples of acceptable signature blocks and execution of same:

Preferred method:

Betty Miller

By:
Steve Miller


Steve Miller as attorney in fact for 

Betty Miller

Acceptable variations:

Betty Miller by

Steve Miller as P.O.A.

_________________________                                        

Betty Miller by Steve Miller as                                                        

Attorney in fact                                                                                 


Steve Miller


Steve Miller as Attorney in Fact for

Betty Miller

 **Please note:  While these examples are acceptable for most underwriters for title purposes, each transaction is unique and the title agent should check with their underwriter and/or the lender in the transaction to obtain the specific way in which they want the documents executed.

Additional facts:

Although, strictly speaking, a power of attorney does not have to contain a legal description of the subject property or a termination date to be valid for title purposes, most lenders in today's market are requiring that they be included.  Therefore, it is suggested that a power of attorney which is being used for a current transaction contain both the legal description of the subject property and a termination date.  

Military Powers of Attorney:

After November 1993, military powers of attorney are exempt from adherence to the strict formalities of any other power of attorney.  They do, however, have to be signed by the principal and properly notarized by either a notary public, judge advocate, civilian attorney serving as legal assistance officer, or any other person who is granted those powers by armed forces regulations or statute.  

This article is meant to be a brief overview of the basic requirements for the use of a power of attorney in a real estate transaction and should not be construed as legal advice.  If you or your customers have specific questions as to the legality, validity and/or the use of the power of attorney, proper legal counsel should be obtained.

