Marketing Agreements; are they a slippery slope?

The whip is being cracked and the message is clear; beware violators!

Although the housing industry boom of the recent past created economic growth, it also enticed unsavory characters and unethical business practices such as unnecessary re-insurance, up charging, and illegal kickbacks or referral fees to name a few.  
Now that the boom has substantially slowed down we are all looking for new ways to supplement our income and gain more of a market share by aligning ourselves with other industry partners via affiliated businesses and marketing agreements.  Because marketing agreements are less costly, quite a few have chosen this avenue.  However, one should proceed with caution.  
According to Christopher R. D’Amico of Dean, Mead, Egerton, Bloodworth, Capouano & Bozarth, P.A.,  “for a marketing agreement to be valid it should, as a minimum, conform to the following guidelines:

1. Must be based on actual costs for goods and services or a reasonable fee (should not be based just any arbitrary figure)
2. Must be itemized in a written agreement

3. Cannot be based on a per file referral basis (must be referral neutral)
4. Documentation for goods and services must be available for review (ie receipts, logs of training classes etc)

If your marketing agreement does not conform to at least the above guidelines, you may be leaving yourself open to scrutiny by the regulatory bodies and accusations of providing illegal kickbacks. 
But what is a kickback and why is it illegal?  
At the end of the day, RESPA’s definition of a referral fee or kickback supersedes any notion or individual opinion.  Furthermore, Section 8(a) (of RESPA) clearly states that in a “federally related” transaction no party can pay or receive “a thing of value” (which includes a referral) for the referral of “settlement services”.  RESPA has defined a thing of as “including, without limitation, monies, things, discounts, salaries, commissions, fees, duplicate payments of a charge, stock, dividends, distributions of partnership profits, franchise royalties, credits, future opportunities, chances, retained or increased earnings, increased accounts, special or unusual contract terms, reduced rates for goods or services, increased payments for goods and services, lease or rental payments based in whole or in part o the amount of business referred, payment of another person’s expenses, or reduction in credit against an existing obligation.”  
The foregoing definition while lengthy is very broad and general.  So how does one know if they are in compliance?  There are three parameters of an Illegal kickback; (1) An agreement (verbal or written), (2) the referral of business (from any industry partner to another), and (3) a thing of value is exchanged for the referral.  

It appears that the illegal kickback can take many forms and the following examples show how broad the scope is:

(1) Title Company A pays Real Estate Company B for the use of conference rooms at rates that are substantially higher than the fair market rent in the area which is a violation of RESPA and HUD’s statement of policy.  The title company paid a $150,000.00 fine to the U.S. Treasury and had to agree that all future office lease agreements would conform to standard commercial lease terms.  The real estate agent paid an $80,000.00 fine to the U.S. Dept of Treasury to settle the matter. (Homes & Communities, U.S. Dept of Housing and Urban Development, http://www.hud.gov/offices/cir/test042606.cfm)
(2) Real Estate broker A offered its sales agents incentives including trips, Atlanta Braves baseball tickets, higher commissions splits and agent of the month ads in the local newspaper based on the number and volume of referrals made to the broker’s affiliated title company.  The real estate broker paid a $250,000.00 fine to the U.S. Treasury and was made to notify all of its agents that any compensation to them based on the referral of business is a violation of RESPA. (Homes & Communities, U.S. Dept of Housing and Urban Development, http://www.hud.gov/offices/cir/test042606.cfm)
(3) Chicago Title agreed to pay $6.2 million in civil penalties to the U.S. Treasury and the Texas Dept of Insurance and agreed to clean up its act after federal investigators found that settlement statements failed to accurately reflect the actual settlement costs for home loans and that the company violated federal anti-kickback provisions. (Homes & Communities, U.S. Dept of Housing and Urban Development, http://www.hud.gov/offices/cir/test042606.cfm)
(4) Real Estate Company A refers business to Title Company B.  Title Company B pays a marketing fee to Real Estate Company A.  Real Estate Company A increases the bonus to its referring employee based on volume of files referred.  Case is still pending review. (BestWire, 9/2005)
(5) Nearly 4,000 Colorado consumers received partial refunds totaling $320,000.00 in a nationwide settlement between Colorado and Jacksonville, FL companies over alleged kickbacks.  Fidelity Financial Co. has agreed to pay up to $2million to settle the dispute. (Denver Post, 9/2005)
(6) A Broomfield title company agreed Wednesday to pay a $10,000 penalty to settle claims against real estate agents kickbacks in exchange for business.  Horizons Title, Which does business under American Liberty Title, is affiliated with at least two Re/Max International Inc. offices.  They admit no wrongdoing. (Denver Post, 6/225)

The above examples are just a small sampling of recent claims and investigations which is part of nationwide crackdown on mortgage brokers/lenders, builders and title companies.  Florida is consistently in the top 10% of violators.
While marketing agreements are not illegal in and of themselves, the manner in which they are structured can be easily misinterpreted.   Furthermore, they can be very costly when they are done incorrectly.  They are not only costly to business owners in the form of fines and lost business, but are also costly in damage done to the collective reputations of the mortgage broker/lender, real estate, builder and title industries.  

It is important to note that not all kickbacks are illegal.  According to RESPA, there are several ways in which to pay or receive a referral fee which do not create a violation; (1) Actual payments for service rendered or goods provided, (2) Affiliated Business Arrangements, (3) Secondary Market Sales, and (4) Educational and marketing expenditures.   

If you are considering entering into a marketing agreement with another industry partner, it is highly suggested that you obtain the counsel of a qualified RESPA attorney.  Furthermore, if you are currently using a marketing agreement, you can send a copy of the agreement to the Dept of Financial Services for the State of Florida and request that it be reviewed for content.

Finally, while researching facts for this article I was astounded by the many, many cases which have been settled and which are still pending resolution.  One point was made clear to me over and over again.  This is a very volatile time in the title and real estate markets.

 RESPA was enacted in 1974 to protect consumers from unscrupulous, unnecessary, unreasonable and just plain illegal real estate, lending and title practices.  There is a general consensus amongst the regulatory bodies is that current “industry standard practices” must change and a renewed vigor in representing the financial interests of the consumer.   Although the rules are ambiguous and not be clear to many now, what is clear is the intent of these regulatory bodies to seek reform.

 Regardless as to your opinion on the above, now is the time to take heed.  It is clear (to me) in reading all of the above cases that the days of a creative “kickback” to avoid censure under RESPA or to exploit the obvious loopholes in the rules are going by the wayside.  Now is a great time, during this temporary lull in our industry, to realign ourselves with industry partners that are proactive and seek a mutually beneficial partnership which operates with integrity and responsibility. 
If you are interested in obtaining more information on how you can participate in the settlement services industry in a manner which is conducive to positive growth and increased revenue , do not hesitate to contact Gold Star Title and Escrow, Inc. at (407) 956-5784.

*This article is intended for informational/discussion purposes only and is by no means meant to represent the majority percentage of the settlement service providers.

